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Court of Appeals of the District of Columbia, 


No. 3644. 

William C. Fowler, as Health Officer, &c., 

vs. 

The United States of America on the Relation of Merrell-Soule 

Company, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65215. 

The United States of America on the Relation of Merrell-Soule 

Company, a Corporation, Relator, 

vs. 

William C. Fowler, as Health Officer of the District of Columbia, 

Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition for Writ of Mandamus. 

Filed February 12, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65215. 

The United States of America on the Relation of Merrell-Soule 

Company, a Corporation, Relator, 

vs. 

William C. Fowler, as Health Officer of the District of Columbia, 

Respondent. 

Now comes Merrell-Soule Company, the relator, and petitions this 
Honorable Court to grant its Writ of Mandamus addressed to Wil¬ 
liam C. Fowler, as Health Officer of the District of Columbia, upon 
the facts set forth in this petition, commanding him to perform the 
official acts to the effect prayed for herein, to wit: 

1. Merrell-Soule Company, the relator, is and was at all times here¬ 
inafter mentioned, a corporation duly organized and existing under 
the Laws of the State of New’ York and having its principal place of 
business in the City of Syracuse, State of New' York, and that it is a 
citizen of the United States and is engaged in an interstate commerce 
business in the sale of its products and brings this petition in its own 
right. 

2. That the respondent, William C. Fowler, is and was at all times 
hereinafter mentioned, the Health Officer of the District of Columbia 

and as such officer is charged with the duty of issuing permits 

2 for the sale and shipment into the District of Columbia of 
milk and cream; that the said respondent is sued herein in 

his official capacity as such Health Officer of the District of Columbia. 

3. That the relator for some years past has been engaged in the 
shipping of cream to various cities throughout the eastern part of the 
United States, shipping to such cities as Rochester, Syracuse, Buffalo, 
Philadelphia, Pa., Richmond, Va., and to various cities and towns as 
far south as Jacksonville, Fla. That the cream so shipped is a pure, 
healthful product of the highest quality and it is and has been and 
is being shipped with the approval of the officials of the United 
States Government controlling interstate shipments of food products 
and of the various State Officials and City Officials. 

4. That your relator maintains stations for the collection of milk 
at various places and, among others, it maintains a station at Gaines¬ 
ville, State of New 7 York, w r hich station is conducted in strict ac¬ 
cordance with the laws of the State of New York, in which the said 
dairy and the farms supplying it are located, and it is inspected and 
approved by the officials of the State of New York, by the officials of 
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the New York City Department of Health and by the officials of the 
City of Rochester Department of Health, and that it complies strictly 
and fully with the regulations of the said State Department of Health 
and State Department of Agriculture of the State of New York and 
the laws of the State of New York, and that the farms shipping cream 
to said dairy also comply fully with said laws and regulations. 

5. That there is a demand for the cream shipped by your relator 

by dealers and consumers in the District of Columbia, and 

3 the said dealers have from time to time requested the Health 
Officer of the District of Columbia to permit the shipment to 

the District of Columbia of the cream from the dairies of your relator 
and that the said Health Officer has continuously and persistently, 
although not warranted by law in so doing, refused to grant such per¬ 
mission or to issue a permit. 

6. That on or about the 19th day of October, 1920, the relator filed 
with the respondent 182 applications for permits to ship cream into 
the District of Columbia for sale, being an application for each 
farmer or producer who ships milk and cream to the dairy of your 
relator located at Gainesville, N. Y., and that thereupon, without 
making any investigation of any kind, the respondent, for the sole 
reason, as he stated in letters which he addressed to the relator and 
also to the 182 applicants, a copy of which is hereto annexed and 
made a part hereof (marked “A”) stated that the said applications 
were rejected and the permit was denied because the applications 
did not show that the cattle from which the milk was produced had 
been tuberculin tested. That all of these applications were on forms 
supplied by the respondent and were in strict accordance with all 
the laws and legal regulations affecting the shipping of milk to the 
District of Columbia. 

7. That the respondent further, for the purpose of injuring the 
relator and for the purpose of destroying its ousiness and interfering 
with the sale of its product in the District of Columbia, caused state¬ 
ments to be published in the newspapers and sent a letter, a copy of 

the letter annexed hereto and marked “B” addressed to the 

4 Merrell-Soule Company, ;vhich is attached and made a part 
hereof, to every dairyman in the District of Columbia, which 

letter contains a threat to them i*’ they handle cream shipped by re¬ 
lator. « 

8. That thereafter your relator filed a general application for its 
factory or dairy at Gainesville, N. Y., a copy of which application is 
hereto annexed, marked “C” and made a part hereof, and which ap¬ 
plication complies fully and completely with every legal regulation 
of the District of Columbia, to entitle the relator to a permit to ship 
its cream to the District of Columbia, and, further shows that the 
premises in question are of the most sanitary type and equipped with 
the most modern equipment, having enamel-lined tanks, enamel- 
lined pasteurizers, enamel-lined pipes, all of which are cleaned and 
sterilized with live steam, and that the plant at Gainesville, N. Y., for 
which application is made is a complete station or factory of the 
most modem type. That the said application was filed with a letter, 
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a copy of which is hereto annexed, marked “D” and made a part 
hereof. 

9. That thereafter the respondent, in violation of and disregard 
of the laws of the District of Columbia, and without making any 
investigation of the plant at Gainesville, or at any of the farms 
supplying milk to the plant at Gainesville or, in fact 4 any investiga¬ 
tion at all, refused and declined to issue a permit to your relator 
and on or about November 1st, 1920, notified your relator in writing 
that its general application was rejected and a permit was refused, 
and again the respondent, after having in violation of law refused 

a permit to your relator, sent notice of the rejection of the 

5 application for a permit to every dairyman in the District of 
Columbia, which notice was similar to that attached and 

marked “B” and which also threatened dairymen who received cream 
from your relator. 

10. That the said application for a permit to relator to ship from 
its Gainesville, N. Y. plant was rejected by respondent and the per¬ 
mit was refused by him for the sole reason as stated by respondent, 
that the cattle supplying the milk had not been shown to be tuber¬ 
culin tested. 

11. That there is no law requiring either milk or cream shipped 
to the District of Columbia to be from tuberculin tested cattle and 
no law authorizing the respondent to refuse a permit to an applicant 
for the reason that it proposes to ship cream which is not proven to 
be from tuberculin tested cattle and that the respondent, in refusing 
to issue the permit in question, has unlawfully refused to perform 
an official act which he should be required to perform. 

12. That respondent is knowingly acting without authority of 
law in refusing to issue the permit applied for and is setting up his 
personal ideas or whims in place and stead of the laws of the District 
of Columbia. That this is shown by the fact that respondent has 
recently sought a law, which so far Congress has refused to enact, 
requiring cream shipped into the District of Columbia, though he 
admitted to the committee that no other city that he knew of had 
such a regulation, to come from tuberculin tested cows and at the 
hearing thereon repeatedly stated that he knew he was refusing per¬ 
mits without authority of law. Relator quotes from testimony of 
respondent given before the Sub-Committee of the Committee on 

District of Columbia. Dr. Fowler testified, at page 24: 

6 “Now, I am exceedingly anxious that all milk and cream 
coming into the District of Columbia shall come from herds 

which are tuberculin tested. There is no specific law on the sub¬ 
ject at the present time. I have, however, insisted that all milk 
coming into the District of Columbia shall come from herds which 
have been tuberculin'tested. But I would like to have authority 
of this kind broad enough in the law, so as to strengthen the health 
officer’s hands.” 

13. That the cream for the shipment of which permit was applied for 
your relator and which is being shipped to various other cities is and 
was shown by the application and by the letter marked “D,” pasteur- 
rized cream, said cream being pasteurized immediately after leaving 
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the separators in enamel-lined covered tanks by heating the cream 
to a temperature of 145° F., and holding at that temperature for a 
positive holding period of thirty minutes and then quickly cooling 
the cream to temperatures in the vicinity of 38° F. at which tempera¬ 
ture it is placed in shipping cans ready for shipment. This process 
is the modem pastuerization by the holding system and is performed 
in conformity with the Sanitary Code of the State of New York, 
and this pasteurization including this holding process has been 
demonstrated by numerous scientific investigations to constitute an 
adequate and complete protection against the transmission of the 
germs of bovine or human tuberculosis and other human disease 
producing bacteria by means of milk or cream thus treated, and is 
approved for such purpose by the American Public Health Associa¬ 
tion, the United States Department of Agriculture and substantially 
all the statutes of the various States which have enacted legislation 
concerning pasteurization and, further, that it is the sole and only 
complete and adequate protection for the milk and cream sup¬ 
plies of cities against the transmission of not only tuber- 

7 culosis but the various communicable and infectious diseases, 
the germs of which are commonly transmitted by milk and 

cream. 

14. That the respondent, while refusing in violation of law to 
grant to the relator a permit to ship its high grade pasteurized cream 
to the City of Washington, is permitting the shipment to the City 
of Washington of milk and cream from what he calls “tuberculin 
tested cattle/’ whereas, he has admitted before a Congressional Com¬ 
mittee that in many cases the cattle so designated by him as “tuber¬ 
culin tested” have not been tested to his knowledge for a period of 
from 4 to 6 years. Such a tuberculin test is useless and of no value 
and is known to respondent so to be for he testified before a Con¬ 
gressional Committee as follows: 

“I feel, also that these herds should be retested annually. The 
fact that a herd is tested today, does not show, by any means, that 
that herd a year from now or two years from now is still free from 
tubercular condition. 

That for the purposes for which the tuberculin tests are employed, 
it is essential that the test be applied at least every six months and, 
where the diseases has been recently shown to exist in herds, the 
test should be applied every three months. Moreover the tuberculin 
test constitutes neither a complete nor an adequate protection against 
the transmission of the germs of tuberculosis from cows into milk 
and cream, for the reason that animals in the last stages of tuber¬ 
culosis do not give the tubercular reaction and the results of such 
tests convey the conclusion that the animals are not suffering from 
this disease, although they are in the condition where they are most 
likely to discharge tubercle bacilli into the milk and cream 

8 obtained from them, and, further, that where tests are made 
over a period of a year an animal may develop tuberculosis 

shortly after the test is made and thereby the milk from this animal 
would reach the City of Washington during the year period con- 
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taining tubercle bacilli. Where the test has not been made for six 
or eight years, to call such cattle tuberculin tested is obviously silly. 

15. That all authorities agree that the tuberculin test is inadequate 
and is not a real protection against the transmission of tubercle 
bacilli in milk. We attach a statement of Mr. Emile Berlinger, 
President of the Association for the Prevention of Tuberculosis in 
the District of Columbia, declaring that the tuberculin test as a safe¬ 
guard to the public is valueless (Marked “E”). Further, that all 
authorities agree that the proper pasteurization of cream, that is, 
cream pasteurized according to the process approved by the authori¬ 
ties and adopted by the relator is an adequate and proper protection 
not only against tuberculosis but, as is heretofore stated, against all 
other human infectious diseases transmitted by milk. For this rea¬ 
son many cities require milk and cream to be pasteurized, but no 
State in the Union and no large cities in the United States require 
milk or cream to be produced by tuberculin tested cattle. 

16. Respondent, while refusing a permit to relator to ship high 
grade pasteurized cream to dairymen in the District of Columbia 
for sale to consumers, permits the sale of cream by unlicensed deal¬ 
ers to manufacturers of ice cream, although the said cream does not 
come from cattle which have been tuberculin tested and respond¬ 
ent advocated before the Congressional Committee that this 

9 practice be continued. 

17. It is admitted by the respondent that the product of 
the relator which was for many years sold in the District of Co¬ 
lumbia, has been examined by chemists of his Department and that 
it comes up to the standards set by his Department in every par¬ 
ticular, except that he does not know whether or not the cattle pro¬ 
ducing the milk are free from tuberculosis. 

18. That the law under which respondent is authorized to issue 
permits for the shipment of cream specifically provides that no ap¬ 
plicant shall be prohibited from doing business while he has a pend¬ 
ing application and provides for the inspection of the premises of 
the applicant, yet the respondent has wholly ignored the law and 
without any inspection of the premises in question, the respondent 
rejected the application of the relator. 

19. That the law under which the respondent presumes to act 
also provides that no applicant for a permit to ship milk into the 
District of Columbia shall be denied a permit provided that in the 
conduct of his business he complies with the law of the State in 
which the milk is produced, by declaring that no regulation shall 
be made by the Commissioners of the District of Columbia govern¬ 
ing the shipment of milk into the District of Columbia if it is in 
conflict with the laws of the State where the milk is produced. In 
its application, the relator declared under oath that it was complying 
with the law of the State of New York where its creamery is located 
and the cream is produced, and the relator states and alleges that 

its cream is produced and its dairy conducted in strict ac- 

10 cordance with the laws of the State of New York, as herein¬ 
before more fully set forth. 






W. C. FOWLER, ETC., VS. THE U. S. A., ETC. 


7 


20. Respondent admits that by refusing to permit relator and 
other persons who desire to ship to the District of Columbia, he is 
preventing, to quote him, the District from being flooded with milk 
and cream. By his attitude, the respondent, is fostering and pro¬ 
tecting the Maryland and Virginia Producers’ Association and com¬ 
pelling the public to pay exorbitant prices for milk, cream and other 
dairy products, as only a small proportion of the cattle of the country 
are tuberculin tested in accordance with his unlawful requirement 
and those just over the line in Maryland and Virginia who have 
complied with it or have these old permits, have the monopoly of 
the local market so far as they can supply it. Respondent, however, 
knowing that the above named Producers’ Association cannot supply 
the needs of the city, he permits ice cream and butter manufacturers 
to bring in what is termed “unlicensed” milk and cream; but refused 
to permit the sale of this “unlicensed” milk and cream to the con¬ 
sumers, thereby depriving them of the difference in price and giving 
them inferior products. 

21. The product which the relator desires to ship in interstate 
commerce into the District of Columbia and which the milk distribu¬ 
tors desire to purchase, is pasteurized cream, a manufactured article, 
which under the law is not subjected to any other law than the Na¬ 
tional Pure Food Law when shipped in interstate commerce. 

22. Unless a mandamus is issued requiring the respondent to issue 
a permit to your relator, your relator will suffer financial loss, the 

extent of which cannot be estimated but which will amount 
11 to a large sum, in being prohibited from selling his product 
in the District of Columbia and done irreparable damage bv 
the unlawful act of the respondent for which there is no other ade¬ 
quate remedy. 

Therefore, the above facts considered, your relator respectfully 
prays: 

1. That a Writ of Mandamus be issued, requiring the respondent 
to isue a permit to the petitioner, authorizing your relator to ship 
from its receiving station at Gainesville, N. Y., into the District of 
Columbia, pasteurized cream to be sold to any person desiring to 
purchase the same, providing said cream is pure and wholesome and 
complies with the law governing the interstate shipment of food 
products. 

[seal.] MERRELL-SOULE COMPANY, 

By O. F. SOULE, 

Treasurer. 


WALTER JEFFREYS CARLIN, 

MATTHEW E. O’BRIEN, 

Attorneys for Petitioner. 

I, Oscar F. Soule, being first duly sworn, on oath depose and say, 
that I am an officer of the petitioner corporation named in the above 
entitled cause, that I have read the foregoing petition by me sub¬ 
scribed, that I know the contents thereof, that the facts therein stated 
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I know to be true and statements made upon information and belief 
I believe to be true. 

OSCAR F. SOULE. 

Personally appeared before me Oscar F. Soule, the subscriber of 
the foregoing petition and made oath to the truth of the 
12 same, in accordance with the above jurat. Dated, at Syra¬ 
cuse, N. Y., this 31st dav of January, 1921. 

[seal.] ERNEST N. MUDGE, 

Notary Public. 

Notary Public, Onondaga Co. 

My Commission Expires Mch. 31, 1922. 

Exhibit A. 


Commissioners of the District of Columbia, 

Health Department, 

Washington. 

October 25, 1920. 

Dear Sir: 


This Department is in receipt, through the representative of the 
Merrell-Soule Company of New York City, of your application to 
ship into the District of Columbia through a creamery of the said 
Merrell-Soule Company, milk or cream from your farm located at— 
An examination of this application fails to show that the cattle on 
your farm have been subjected to the tuberculin test and found to be 
free from tuberculosis. In view of this fact, I am not satisfied that 
milk or cream from your farm will be brought into the District of 
Columbia for sale or consumption without danger to the public health. 

Your application for a permit so to do is, therefore, hereby re¬ 
jected. 

Respectfully, 

(Signed) W. C. FOWLER, M. D., 

Health Officer. 

13 Exhibit B. 


Commissioners of the District of Columbia, 

Health Department, 

Washington. 

October 25, 1920. 


The Merrell-Soule Company, 

New York City. 


Gentlemen : 


This Department was handed on the 19th instant by Mr. Walter 
J. Carlin, who it is understood is acting in the capacity of attorney 
for your Company, one hundred and eighty-two applications for 
permits to ship milk into the District of Columbia for sale. 
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An examination of these applications fails to show any evidence 
that the cattle from which the milk is to be produced are free from 
tuberculosis as shown by the tuberculin test. In conversation with 
Mr. Carlin at the time the applications were filed, it was learned 
that it was not the intention of the Merrell-Soule Company to fur¬ 
nish evidence that the cattle had been tuberculin tested. 

In view of the fact that the Health Department does not know if 
the cattle in question are free from tuberculosis, the Health Officer 
is not satisfied that milk or cream produced by such cattle will be 
brought into the District of Columbia for sale or consumption with¬ 
out danger to the public health. You are, therefore, notified that all 
the applications in question are hereby rejected. 

You, of course, understand that the sending of any milk or cream 
into the District of Columbia without a permit so to do constitutes 
a violation of the laws of this District, and anyone handling any 
such milk or cream in the District of Columbia will be duly prose¬ 
cuted therefor. 

Respectfully, 

(Signed) W. F. FOWLER, 

Health Officer. 

14 Exhibit “C.” 

Health Department of the District of Columbia. 

Dairy and Dairy Farm Inspection Service. 

Application for Permission to Bring or Send Milk Into the District 

of Columbia. 

Instructions to Applicants. 

1. The Act to regulate the sale of milk in the District of Columbia 
provides that “no person shall bring or send into the District of 
Columbia for sale any milk without a permit so to do from the 
Health Officer of said District,” and that such permits shall be is¬ 
sued subject to the following conditions: 

That none but pure and unadulterated milk shall be, with knowl¬ 
edge of its impurity, brought into said District. 

That in the management of the dairy farm upon which the milk 
is produced or of the dairy at w T hich the milk is collected and stored 
prior to shipment, the applicant shall be governed by the regulations 
of the Health Officer of the District of Columbia, approved by the 
Commissioners of said District, issued for dairies and dairy farms 
in said District, when said regulations do not conflict with the laws 
of the State in which said dairy or farm is located. 

A copy of the regulations above referred to is herewith enclosed. 

The said dairy farm may be inspected at any time without notice 
by the Health Officer of the District of Columbia or his duly ap¬ 
pointed representatives. 

2. This application should be made out in ink and signed with your 
fnU name. If the applicant is a married woman she should sign 
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her own name in full and insert her husband’s name in the space 
provided for that purpose. All questions are to be answered. 

3. Under section 14c of the regulations it is required that all cattle 
on your farm be free from tuberculosis as shown by an official tu¬ 
berculin test. To be official such test must be made by an official of 
this Department or of the Department of Agriculture, or by the 
State Veterinarian or some veterinarian acting under his authority. 
The animals so tested must be marked or tagged with the tags of the 
Department of Agriculture, or with the marks or tags of the State 
in order that those passing and those reacting to the test may be 
readily identified. The reacting animals must be removed from the 
farm. When tested by or under the authority of the State Veter¬ 
inarian a statement as to the tuberculin used, and a copy of the 
temperature readings of the animals so tested, must be submitted 

to the Health Department for approval. This application 
15 should be accompanied by a record of the tuberculin testing 
of your cattle. 

4. Under the law no permit can be issued until after the Health 
Officer is satisfied that the milk from the dairy farm to which the 
permit relates will be brought into the District of Columbia for sale 
and distribution without danger to public health. Immediately 
after the filing of the application, however, if it be in proper form, 
the applicant can lawfully bring or send milk into the District of 
Columbia and can continue to do so until after his application has 
been acted upon by the Health Officer. An inspection of your 
premises will be made as soon as practicable after the filing of your 
application. 

5. Application for a permit, and the acceptance of a permit, each 
binds the applicant and licensee to compliance with the conditions 
stated above. Violation of said conditions renders the permit void¬ 
able and unless satisfactorily explained will result in the cancella¬ 
tion of the permit on the books of the Health Department. 

W. C. FOWLER, M. D., 

Health Officer. 


To the Health Officer, D. C.: 

In compliance with “An Act to regulate the sale of Milk in the 
District of Columbia, and for other purposes,” I hereby make appli¬ 
cation for a permit to send or bring milk into said District from the 
premises described below, located at Gainesville, Wyoming Co., N. Y. 

Give name of road, nearest cross-road and anything that will aid 
the Inspector in locating the premises. 


Number of shipments per day one. Total number of gallons ap¬ 
proximately 300. [Whole Milk:. Skin Milk]*- Cream. 

Shipped in—Wagon.Boat.Railroad.V 

Time of delivery daily. Place of delivery to railroad. 

Consigned to P. Hernig or Jas. L. Owens & Sons. 


[♦Words enclosed in brackets erased in copy.] 
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16 Dairy Room. 

Size. Feet long 57' feet wide 25' 

Construction of floor cement walls plastered stone ceiling wood. 

How is dairy room drained? floor drains connecting to sewer with 
traps. 

Location. 

How far is dairy room located from stable? no stable. 

How far is dairy room located from privy? at least 100 ft. 

How far is dairy room located from manure pile? none. 

How far is dairy room located from hog-;ens or any other source 
of contamination? none. 

Is the dairy room effectually screened? yes. 

Do you have a separate wash-room for dairy utensils? yes. If so, 
describe the same. —. 


Method of Handling Milk (all sanitary equipment). 

Kind of receptacles used? enamel lined tanks, enamel lined pas¬ 
teurizers, enamel lined piping. 

How are the dairy utensils cleaned? rinsed, washed with cleanser, 
sterilized with steam. 

How r is the water heated for cleaning dairy utensils? steam. 

How much water can be heated at one time? capacity of 160 Boiler 
Horse Power. 

Are dairy utensils sterilized with steam or boiling water? steam 
and boiler water. 

Are the dairy utensils aired in sunlight after cleaning? properly 
aired. 

Is the milk cooled immediately after milking? milk taken into 
plant once a day at 60° Fahr. 

Where is the milk cooled? at the dairy. 

How is the milk cooled? water & ice with Surface coolers. 

To what temperature is the milk cooled? 60° Fahr. 

Are cans of milk or cream iced during transportation in hot 
weather? for the long routes. 

Are they covered with wet blanket? on certain routes. 

Do you use small top milking pail? a small number use the small 
top pail. 

Source of w r ater supply for washing dairy utensils driven w’ells. 

If from well, state location, distance, and slope of ground from— 


nearest privy slope of ground 
Hog-pen Hone 

Stable Hone privy f *e})s 
Barn yard Hone E3 
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Give the approximate depth of well 30 feet. 

How is well protected against surface drainage? yes. 

Has the water any perceptible odor? no color? clear taste? good. 
Privy (Private family use only.) 

17 Location see above. Is the excreta deposited directly on 

ground or in a receptacle? Box receptacle. 

If receptacle is used, is it water-tight? Partially. 

How often are the contents of the receptacle removed, and where 
are they deposited? Every three or four months on farm near plant. 

Are covers provided for seats? Yes. Is privy effectually screened? 
In summer. 

Signature of Applicant: Merrell-Soule Co., Creamery. 

Post-Office Address: Office, Syracuse, N. Y. Plant Gainesville, 

N. Y. 

0. F. Soule, Treas. 

(To be filled in if applicant is a married woman.) 

Exhibit “D.” 

Merrell-Soule Co., 

Syracuse, New York. 


October 25, 1920. 

Dr. W. C. Fowler, Health Officer, 

District of Columbia, 

Washington, D. C. 

Dear Sir: 

We are filing general application for our Gainesville, N. Y. fac¬ 
tory, which intends to ship cream into the District of Columbia. We 
have already filed the applications of each farmer who delivers milk 
to that particular station, together with the certificates executed by 
them as to the health of their cattle. 

For your information we can advise that this plant is under the 
inspection of the New York City Department of Health, and we have 
also shipped cream from this plant into the city of Rochester and 
the Rochester inspector from the Department of Health has visited 
this plant in connection with the cream shipments. 

This plant is also equipped to follow out the rules and regulations of 
the State Department of Agriculture of the State of New York and 
the State Department of Health. 

18 It is our desire to ship only sweet cream from this factory. 

The cream is pasteurized immediately from the separators in 
enameled lined, covered tanks, to 145 degrees Fahr. and held at a 
positive holding for 30 minutes and is then quickly cooled to around 
38 degrees at which temperature it is placed in the shipping cans 
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ready for shipment. This creamery contains all standard equipment 
including enameled lined piping, which is used in connection with 
the enameled lined pasteurizers and handing tanks. 

We are making regular shipments of cream from our factory to our 
distributing point at Richmond, Va., and from there it is being 
shipped as far south as Jacksonville, Fla., and arriving in A-#l 
condition for the trade. Our cream is of low bacteria count and per¬ 
fectly 0. K. in every respect. 

\Ve hope this letter will give you a general idea of our equipment 
and just how we handle the cream. If there is anything further 
we will be glad to hear from you. 

Yours very truly, 

MERRELL-SOULE CO. 

(Signed) 0. F. SOULE, 

Treasurer. 


Exhibit “E.” 


Copy. 


Emile Berliner, 


1458 Columbia Road, 


Washington, D. C. 


Mr. Mathew E. O’Brien, 
400 5th Street N. W., 

City. 

Dear Mr. O’Brien : 


November 3, 1920. 


After a conference with Dr. Schroeder I have drawn up an exten¬ 
sive statement regarding the inadequacy of the tuberculin test which 
I should be glad to show you and, if you think you can use it, make 
a copy for you. 

This statement so conclusively shows the fallacy of the tuberculin 
test as a factor of safety of the milk supply to come to the conclusion 
that the tuberculin test, as a factor of safety for the public, is value- 
less. 

Phone me in the morning if you wish to call, and I will 
19 be glad to make an appointment with you. 

Very truly yours, 

(Sgd.) 


EMILE BERLINER. 
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The Value of the Tuberculin Test as a Safety Factor in the Milk 

Traffic. 

By 

Emil© Berliner, 

President Tuberculosis Association. 

The tuberculin test as a means for insuring a safe and sanitary 
milk supply is wholly inadequate. 

A herd may be tested today, and no reacting animals be found, 
and again tested in 6 months, when one or several animals may be 
discovered with tubercules. It is entirely possible that within 
a month from the first test in the milk from that herd may contain 
living, active, virulent tubercle bacilli. And such milk, if consumed 
in the raw state, in particular by children, may give them tuber¬ 
culosis, notably of the intestines, of the spine and of the glands. 

Butter made from the raw cream of such milk would likewise con¬ 
tain the bacilli in an active and virulent state for at least 4 to 5 
months. This has been proved by careful tests made at the labora¬ 
tories of the U. S. Department of Agriculture. And such butter may 
be infected with various other kinds of virulent germs of sickness 
besides tubercle bacilli. 

It is comparatively easy to “dope” a herd with certain easily 
obtainable chemicals and thereby prevent tuberculin from acting 
in a test, even though animals in the herd are afflicted with open 
tuberculosis. 

Animals may be in excellent physical condition, giving plenty 
milk that is entirely pure, and wholesome for healthy adults, con¬ 
taining no tubercle bacilli nor other disease germs, and yet such 
animals may have a touch of tuberculosis which would cause them to 
react to the tuberculin test. Proper pasteurization would make such 
milk a wholly unobjectionable article of food preferable even to so- 
called certified raw milk as a food for children or persons in a run 
down condition. Because no milk, unless a capable and consci¬ 
entious inspector is present to watch every milking can be properly 
bo called “certified” and at times it may be dangerous to give such 
milk to children in the raw unpasteurized state. Both the 
20 Washington Milk Conference of 1907 and that of New York 
of 1909 declared that certified milk was only “reasonably” 
safe without proper pasteurization. 

The monthly records of the District of Columbia bv the Health 
Officer prove that herds of dairies licensed by him, because they were 
tuberculin tested and inspected at the time the license was issued, 
may vet furnish milk at times and which can be freely sold in the 
District of Columbia, which afterwards is found by him to rate as 
low as 39, and many between 40 and 60. out of a possible 100 in the 
sanitary standards. This by itself is proof that the tuberculin test 
and occasional inspecting is wholly inadequate to be relied upon. 
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Only proper pasteurization under official supervision and direction 
will give to a community a safe milk and cream supply. 

Even slightly infected or impure milk and cream if continually 
partaken of, will gradually reduce the natural resistance of the 
human body; if then the disease germs should happen to enter thru 
the air or thru water and food, sickness will follow, the outcome of 
which depends on the degree to which the person has been weakened 
and his resistance reduced. 

These statements have been drawn up after consultation with a 
prominent investigator of the United States Government, a man 
versed in the subject of tuberculosis and the condition on which the 
entrance of disease germs into milk depend. This prominent inves¬ 
tigator, being an employ- of the Government cannot publicly testify 
unless he is officiallv summoned to do so. 

%f 


Fiat of Justice Gould. 


Let the writ issue as prayed. 


ASHLEY M. GOULD, 

Justice. 


Writ of Mandamus. 

Issued February 12, 1921. 

******* 

Whereas, lately in the Supreme Court of the District of Columbia 
the relator filed its petition for a writ of Mandamus requir- 
21 ing the respondent as Health Officer of the District of Colum¬ 
bia to issue to the Relator a Permit to ship into the District 
of Columbia from its creamery located at Gainsville in the State 
of New York Pasteurized cream and 

Whereas upon consideration on the 12th day of February 1921 
it was ordered adjudged and decreed by said Court that the writ 
of Mandamus issue to the respondent requiring him to forthwith issue 
to the relator a permit to ship from its creamery located at Gaines¬ 
ville in the State of New York cream into the District of Columbia. 

And this you are not to admit, and how you shall have obeyed 
and executed this writ, make known to the Court within twenty days 
from the date hereof, by returning the same into the clerk’s office 
of the Supreme Court of the District of Columbia properly endorsed. 

Witness the Honorable Walter I. McCoy, Chief Justice of said 
Court this 12th day of February 1921. 

[seal.] MORGAN H. BEACH. 

Clerk. 
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Marshals Return. 


Served Wm. C. Fowler as Health Officer of the District of Colum¬ 
bia Personally Feby. 12, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 


22 Order Extending Time to Show Manner of Execution of 

Peremptory Writ of Mandamus. 

Filed March 7, 1921. 

******* 


For cause shown, the time for the respondent herein to show how 
and wherein he has executed the peremptory writ of mandamus here¬ 
tofore issued and served upon him on the 12th day of February, 
1921, is hereby extended to and including March 11th, 1921. 

By the Court: 

ASHLEY M. GOULD, 

Associate Justice. 

Motion to Quash . 

Filed March 8, 1921. 

******* 

Comes now William C. Fowler, Health Officer of the District of 
Columbia, respondent in the above entitled cause, and, by his counsel, 
moves the Court to quash the peremptory writ of mandamus hereto¬ 
fore herein issued out of and under the seal of this Honorable Court 
on the 12th day of February, 1921, for the following reasons: 

1. The peremptory writ of mandamus was improvidently issued. 

2. The respondent was given nc opportunity to answer the petition 
for the writ. 

3. The respondent was given no notice of the application for, or 
intention to issue, the peremptory writ. 

‘ F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Respondent. 

23 To Matthew E. O’Brien, 

Counsel for Relator: 

Please take notice that I will call the above motion to the atten¬ 
tion of the Honorable Ashley M Gould, Associate Justice of the Su¬ 
preme Court of the District of Columbia, on the 11th day of March, 
1921, at ten o’clock, A. M., or as soon thereafter as counsel may be 

heard ' P. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Respondent. 
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Service of copy on me of the above motion acknowledged and ac¬ 
cepted this — day of March, 1921. 

MATTHEW E. O’BRIEN, 

Attorney for Relator. 


Order Extending Time to Show Manner of Execution of Peremptory 

Writ of Mandamus. 

Filed March 11, 1921. 


For cause shown, the time for the respondent herein to show how 
and wherein he has executed the peremptory writ of mandamus here¬ 
tofore issued and served upon him on the 12th day of February, is 
hereby extended to and including March 18, 1921. 


By the Court: 


No objection. 

MATTHEW E. O’BRIEN, 

Attorney for Relator. 


ASHLEY M. GOULD, 

Associate Justice. 


24 Supreme Court of the District of Columbia. 

Friday, March 18th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Upon consideration of respondent’s motion filed in this cause, to 
quash the Writ of Mandamus issued herein, it is ordered that said 
motion be, and the same is hereby overruled, with leave to said 
respondent to file such proceeding as advised, within ten days hereof. 

Certificate of Execution of Peremptory Writ of Mandamus. 

Filed March 19, 1921. 

******* 

Comes now William C. Fowler, as health officer of the District of 
Columbia, and shows to the Court that the peremptory writ of man¬ 
damus heretofore issued herein has been executed by the issuance 
to Merrill-feoule Company, a corporation, of a permit in the words 
and language as follows: 
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“Health Department. District of Columbia. 

No. 3739. 

Permission is hereby granted Merrill-Soule Co. a corporation to 
ship pasteurized cream into the District of Columbia from its cream¬ 
ery located at Gainesville, in the State of New York. 

W. C. FOWLER, M. D., 

Health Officer. 


Feby. 12, 1921. 

Issued in accordance with an order of the Supreme Court of the 
District of Columbia, dated Feby. 12, 1921. 

A true copy. 

[seal.] ARTHUR G. COLE, 

Notary Public. 

Feb. 12, 1921. 

And be it remembered that bv order of the Court, counsel for the 
respective parties hereto having consented, that this certificate of the 
execution of the peremptory writ of mandamus herein issued 
25 is filed as of March 18th, 1921. 

W. C. FOWLER, M. D., 

Health Officer, District of Columbia. 


Order for Entry of Appeal to Court of Appeals D. C. 

Filed March 23, 1921. 

******* 

The Clerk of said Court will please enter an appeal to the Court 
of Appeals, D. C., in the above entitled cause and issue citation to 

appellee. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

. ' Attorneys for Appellant. 
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26 In the Supreme Court of the District of Columbia. 

At Law. 

No. 65215. 

The United States of America on the Relation of Merrell- 

Soule Company, a Corporation, 

vs. 

William C. Fowler, as Health Officer of the District of Columbia. 

The President of the United States to the Merrell-Soule Company, 
a Corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columbia, 
on the 23rd day of March, 1921, wherein William C. Fowler, as 
Health Officer of the District of Columbia, is Appellant, and you 
are Appellee, to show cause, if any there be, why the Judgment 
rendered against the said Appellant, should not be corrected, and 
why speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the 
Supreme Court of the District of Colubmia, this twenty-third day 
of March in the year of our Lord one thousand nine hundred and 
twenty-one. 

[Seal of the Supreme Court of the District of Columbia. 1 

MORGAN H. BEACH, 

Plpr h* 

ALF G. BUHRMAN, 

Asst. Clerk. 

Service of the above Citation accepted this 23rd day of March, 
1921, without waiving any rights of Relator as to time of taking 
an appeal. 

MATTHEW E. O’BRIEN, 

Attorney for Appellee. 

[Endorsed:] No. 65215. Law. Ctation. Issued Mch. 23", 1921. 
Served cop- of the within Citation on Corporation Counsel, Attorney 
for Appellant. 
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27 Assignments of Error. 

Filed April 7, 1921. 

* * * * * * * 

1. The Court erred in issuing the peremptory writ of mandamus. 

2. The Court erred in overruling the motion to quash the per¬ 
emptory writ of mandamus. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

Attorneys for Respondent. 

Designation of Record. 

Filed April 7, 1921. 

******* 

The Clerk will please prepare a transcript of the record in the 
above-entitled cause for the Court of Appeals, consisting of the fol¬ 
lowing : 

1. Petition for writ of mandamus, and exhibits thereto. 

2. Peremptory writ of mandamus. 

3. Citation. 

4. Order extending time to show manner of execution of peremp¬ 
tory writ of mandamus, filed March 7, 1921. 

5. Order extending time to show manner of execution of per¬ 
emptory writ of mandamus, filed March 11, 1921. 

6. Motion to quash writ. 

7. Certificate of execution of peremptory writ of mandamus. 

8. Order overruling motion to quash and allowing respond- 

28 ents ten days within which to proceed as advised. 

9. This designation. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Respondent. 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65215 at Law, wherein The 
United States of America, on the relation of Merrell-Soule Company, 
a corporation, is Relator and William C. Fowler, as Health Officer 
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of the District of Columbia, is Respondent, as the same remains upon 

the files and of record in said Court. 

> 


In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of April, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 


Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3644. William C. Fowler, as Health Officer, &c., vs. The United 
States of America on the relation of Merrell-Soule Company, &c. 
Court of Appeals, District of Columbia. Filed May 7, 1921. Henry 
W. Hodges, clerk. 
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OCTOBER TERM, 1921. 


No. 3644. 


No. —, SPECIAL CALENDAR. 


WILLIAM C. FOWLER, as Health Officer of the 
District of Columbia, Appellant, 

vs. 

THE UNITED STATES OF AMERICA on the Rela¬ 
tion of MERRELL-SOULE COMPANY, a Corpora¬ 
tion. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

On the 12th of February, 1921, the appellee filed its peti¬ 
tion for the writ of mandamus in the Supreme Court of the 
District of Columbia alleging that it was a corporation 
organized under the law’s of the State of New York and that 
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it maintained a station at Gainesville, New York, where it 
collected milk and from which station it shipped cream to 
various cities throughout the United States; that the station 
so maintained complied with the regulations of the State of 
New York, and that the dairies from which the station’s 
supply was drawn also complied with the laws and regula¬ 
tions of the State of New York: That there is a demand in 
the District of Columbia for cream shipped by the appellee, 
and that, from time to time, application has been made to 
the Health Officer of the District of Columbia for permit to 
ship cream into the District of Columbia, but that permits 
were regularly refused for the reason that the applications 
for the permits did not show that the cattle from which 
the milk was collected had been tuberculin tested, and that 
the Health Officer of the District of Columbia had warned 
dairymen in the District of Columbia not to handle this 
cream as it was not shipped into the District of Columbia 
under permit regularly obtained. The petition further states 
that an application, a copy of which is annexed to the peti¬ 
tion, was filed with the Health Officer for permit to ship 
cream into the District of Columbia, and that the applica¬ 
tion fully complies with the legal regulations of the District 
of Columbia, and shows that the appellee’s station at Gains- 
ville, New York, is a modern and thoroughly equipped sta¬ 
tion wherein cream is pasteurized, and upon appellee’s appli¬ 
cation the Health Officer, without making any investigation 
of the plant of appellee or of the farms from which the 
supply of milk was drawn, refused to issue permit requested 
and again warned dairymen of the District of Columbia 
not to handle cream shipped by the appellee, and that the 
basis for the rejection of the application and refusal to issue 
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permit was that the Health Officer of the District of Columbia 
found nothing in the application showing that the herds 
supplying the milk to the station had been tuberculin tested. 
Further allegations of the petition are to the effect that there 
is no law requiring milk or cream shipped into the District 
of Columbia to be produced from tuberculin-tested cattle, 
and that having complied with all the laws and regulations 
affecting shipment of cream and milk into the District of 
Columbia appellee was entitled to and should have been 
issued a permit to ship cream produced by it into the District 
of Columbia. The petition for the writ of mandamus fur¬ 
ther sets forth at some length (R., pp. 4, 5, 6) the fact 
that there is a dispute among authorities as to the efficacy 
of the tuberculin test of cattle, and that the Health Officer 
of the District of Columbia is not only unwarranted in law 
in refusing permit prayed for by appellee, but is further 
actuated by personal whims and prejudices. The petition 
further alleges that under the laws of the District of Colum¬ 
bia no permit to ship milk into the District shall be refused 
if the applicant for permit has complied with the laws of 
his own jurisdiction, and that the appellee, having complied 
with the laws of the State of New York, is entitled to the per¬ 
mit, and that refusal to issue permit will entail financial 
loss to appellee, the extent of which loss cannot be estimated. 
The prayer of the petition is (R., p. 7) that the writ of 
mandamus be issued requiring the Health Officer to issue 
a permit to the petitioner, appellee herein, which permit 
would authorize appellee to ship its cream from Gaines¬ 
ville, New York, into the District of Columbia, there to be 
offered for sale. 

This petition was called to the attention of the Supreme 
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Court on the day it was filed (February 12, 1921) and the 
court forthwith and without notice of any kind or descrip¬ 
tion to the respondent, appellant herein, directed that the 
writ of mandamus issue as prayed and on the same day 
there issued out of the Supreme Court of the District of 
Columbia and was served upon the appellant herein the per¬ 
emptory writ of mandamus requiring appellant to forthwith 
issue to relator, appellee herein, a permit to ship cream from 
its creameries at Gainesville, New York, into the District 
of Columbia (R., p. 15). 

The time having been extended for the respondent to the 
petition for the writ of mandamus to show how and wherein 
he had executed this peremptory writ of mandamus (R., 
p. 16), there was, on the 8th day of March, 1921, a motion 
to quash filed in the Supreme Court of the District of Colum¬ 
bia, which motion set up that the peremptory writ of man¬ 
damus was improvidently issued, that the respondent was 
given no opportunity to answer the petition for the writ, 
nor notice of the application for, or intention to issue, it 
(R., p. 16). Upon oral argument, this motion was over¬ 
ruled on the 18th day of March, 1921, and the respondent, 
appellee herein, given ten days from that date to file such 
proceedings as advised (R., p. 17). On the same day, by 
agreement of counsel, the certificate of the execution of the 
peremptory writ of mandamus was filed by the appellant 
herein, which certificate set forth that in accordance with an 
order of the Supreme Court of the District of Columbia 
dated February 12, 1921, permission was granted to the 
appellee herein to ship pasteurized cream into the District 
of Columbia from its creamery at Gainesville, New York 
(R., p. 18). On the 23d day of March, 1921, the appellant 
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herein filed his order for entry of appeal of the case to this 
court (R., p. 18). 

ARGUMENT. 

A glance at the assignments of error (R., p. 20) will show 
that the sole question here presented is should the peremptory 
writ of mandamus have been issued before notice to the de¬ 
fendant below and without the issuance of a rule to show 
cause and a hearing thereon. 

It is the contention of the appellant herein that to issue 
a peremptory mandamus without notice and without afford¬ 
ing a hearing to the party to whom the writ runs is contrary 
to all modern practice and procedure and contrary to the 
practice and procedure in mandamus since the days when 
the writ of mandamus became an instrument of courts of 
justice. It is submitted that for several hundred years— 
since, indeed, the time when this writ ceased to be the 
weapon of the uncounciled Kings of England and became, 
instead, an arm of law and justice—the almost universal 
practice in the English and American courts has been to cite 
the defendant, either by the alternative writ of mandamus 
or by a rule to show cause, and afford him his day in court, 
when he might present such arguments as to him seemed 
proper reason for non-issuance of the writ. So well estab¬ 
lished is this practice and so consonant is it with the develop¬ 
ment of English jurisprudence, which has since its earliest 
days progressed best by slow accretions to itself of the once 
sovereign and misused powers of the King, and by exercis¬ 
ing those same powers under such restraints and rules as at 
once appeal to all men as orderly, fair, and just, that it ap- 
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pears proper here to allude in brief to the history of the 
writ of mandamus. It is to be borne in mind, always, that 
the text writers speak of the writ of mandamus as that writ 
which originally issued on the prayer of the petitioner, and 
brought the defendant before the court to show cause why 
the peremptory writ of mandamus should not issue; and 
where the final writ was issued after hearing, that final writ 
is distinguished as the peremptory writ of mandamus. In 
our modern practice, the primary writ has become known as 
the alternative writ of mandamus, or the rule to show cause. 

Tapping on Mandamus, pages 56 and 57, says that the 
high prerogative writ of mandamus was in use as early as 
during the reigns of Edward II and Edward III, and in the 
Cottonian Manuscripts of the 14th and the commencement 
of the 15th centuries are found many definite evidences of 
its existence. At this period the writ was no more than a 
letter from the sovereign power commanding the perform¬ 
ance of some particular act or duty by those to whom it was 
directed. No return to it was allowed, and its disobedience 
was punishable by attachment. Subsequently, it came to be 
issued “per regnum and concilium” upon a petition to 
Parliament, and became known as the writ of restitution 
from the fact that its use was almost entirely confined to cases 
wherein a restoration to an office was sought. 

In time, by reason of its frequent use and broad scope, it 
attained almost the status of an original writ, dispensed, 
however, only from those courts in which the sovereign, by 
legal fiction, was supposed to sit in person; it was amplified 
to apply to those cases where there were logical rights to 
have justice done, but no specific legal remedies applicable, 
and also to cases where it was sought to compel admission to 



office. About this period it again became known as the writ 
of mandamus, and has since so continued to be known. 

By a series of statutes it has been given all the attributes 
of an action at law where no other specific remedy exists. 

Tapping says, page 59: 

“By statute I, William IV, chapter 21, section 4, 
relief is afforded to officers and other persons, whose 
duties are to admit to offices, or to do or perform other 
matters, in respect of which they claim no right or 
interest; by providing, in favor of such person, that 
it shall be lawful for the court to which application 
is made for the writ of mandamus to relieve them 
from the liabilities incident to the execution thereof, 
by calling upon any other person having or claiming 
any interest in the matter of such writ, to appear and 
show cause against the issuing of the same and there¬ 
upon to make such rules and orders between all 
parties as the circumstances of the occasion require. 

“If, on the discussion of the rule , the defendant do 
not show a sufficient cause against it, it is made abso¬ 
lute, and a writ is issued in the alternative, com¬ 
manding him by a day therein expressed, called the 
return day, either to execute the command of the writ 
or signify to the court some reason to the contrary, 
which writ is served personally upon the defendant.” 

And, further, at page 60: 

“Formerly, if the defendant returned a legally 
sufficient cause, although false in fact, the court 
would not try the truth of the return upon affidavits, 
but in the first instance assume it to be true, and 
decline to proceed further on the mandamus. * * * 
The prosecutor was therefore * * * compelled 

to show * * * that such return was false 
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* * * by bringing an action against the defend¬ 
ant for a false return; and if it were found * * * 

to be false, the prosecutor not only recovered damages 
equivalent to the injury sustained, but, if such action 
were in the Court of B. R., bad awarded to him a 
mandamus, peremptorily commanding the defendant 
to do his duty.” 

This practice was found to be dilatory and promotive of 
delays, and was so declared to be by statute 9th Anne, chapter 
20, which, while amplifying the writ, made a most note¬ 
worthy step in declaring, in effect, that the return of the 
defendant must be made to the first writ of mandamus, and 
that such return might be pleaded to, or traversed, by the 
prosecutor, and that the defendant might reply, demur, or 
take issue, in like manner as to an action on a false return; 
and that, after judgment for the prosecutor, he might have 
his peremptory writ of mandamus. And, says Tapping, 
page 61, 


“If * * * the defendant returns to the writ 

legally insufficient grounds of excuse or justification, 
then there issues, upon the disallowance of such re¬ 
turn, a second writ called a ‘peremptory mandamus/ 
peremptorily commanding the defendant to execute 
its command, to which no other return will be ad¬ 
mitted but a certificate of perfect obedience and due 
execution of the writ.” 

The statute 9th Anne, chapter 20, is here printed in 
parallel columns with chapter XLII, sections 1273-1282 of 
the Code of Law, District of Columbia, for the purpose of 
showing that the Code provisions on mandamus are, in ef¬ 
fect, the statute of Ann., chapter 20. 
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Statute 9th Anne, Chapter 20. 

“An Act far Rendering the Pro¬ 
ceedings upon Writ of Manda¬ 
mus and Information in the 
Nature of a Quo Warranto 
More Speedy and Effectual, 
and for the More Easy Trying 
and Determining the Rights of 
Offices and Franchises in Cor- 
l»orations and Boroughs. 

“Whereas divers Fersons have 
of late illegally intruded them¬ 
selves into, and have taken upon 
themselves to execute the Offices 
of Mayors, Bailiffs, Portreeves 
and other Offices, within Cities, 
Towns Corporate, Boroughs and 
Places within that Part of 
Great Britain called England 
and Wales , and where such 
Offices were annual Offices, it 
hath been found very difficult, if 
not impracticable, by the Laws 
now in Being, to bring to a Trial 
and Determination the Right of 
such Persons to the said Offices 
within the Compass of the Year; 
and where such Offices were not 
annual Offices, it hath been found 
difficult to try and determine the 
Right of such Persons to such 
Offices, before they have done 
divers Acts in their said Offices, 
prejudicial to the Peace, Order 
and good Government within 
such Cities, Towns Corporate, 
Boroughs and Places, wherein 
they have respectively acted; 
And whereas divers Persons, who 
had a Right to such Offices, or to 


Chapter XLII, Code of Law, 
D. C. 

Sec. 1273. How Applied For .— 
All applications for granting 
writs of mandamus shall be com¬ 
menced by petition, verified by 
affidavit of applicant, setting 
forth fully the ground of his ap¬ 
plication. 

Sec. 1274. Rule on Defend¬ 
ant. —Upon filing of such petition 
the court may lay a rule requir¬ 
ing the defendant therein named 
to show cause, within such time 
as the court may deem proper, 
why a writ of mandamus should 
not issue as prayed, a copy of 
which rule shall be served upon 
such defendant by a day to be 
therein limited. 

Sec. 1275. Defend ant's An¬ 
swer. —The defendant, by the day 
named in such order, unless for 
cause shown the court shall ex¬ 
tend the time, shall file an an¬ 
swer to such petition, fully set¬ 
ting forth all the defenses upon 
which he intends to rely in re¬ 
sisting such application, which 
shall be verified by his affidavit. 

Sec. 1276. Pleadings and Fur¬ 
ther Proceedings .—The peti- 
tioner may plead to or traverse 
all or any of the material aver¬ 
ments set forth in said answer, 
and the defendant shall take 
issue or demur to said plea or 
traverse within five days there¬ 
after unless for cause shown the 
court shall extend the time; and 
such further proceedings shall 
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be Burgesses or Freemen of such 
Cities, Towns Corporate, Bor¬ 
oughs or Places, have either been 
illegally turned out of the same, 
or have been refused to be ad¬ 
mitted thereto, having in many of 
the said Cases no other Remedy 
to procure themselves to be re¬ 
spectively admitted or restored 
to their said Offices or Fran¬ 
chises of being Burgesses or 
Freemen, then by Writs of Man¬ 
damus, the Proceedings on which 
are very dilatory and expensive, 
whereby great Mischiefs have al¬ 
ready ensued, and more are 
likely to ensue, if not timely pre¬ 
vented : For Remedy whereof, Be 
it Enacted by the Queen’s most 
Excellent Majesty, by and with 
the Advice and Consent of the 
Lords Spiritual and Temporal, 
and Commons in this present 
Parliament assembled, and by the 
Authority of the same, That from 
and after the first Day of Trinity 
. Term, in the Year of our Lord 
one thousand seven hundred and 
eleven, where any Writ of Man¬ 
damus shall issue out of the 
Court of the Queen’s Bench, the 
Courts of Sessions and Counties 
Palatine, or out of any the Courts 
of Grand Sessions in Wales , in 
any of the Cases aforesaid, such 
Person or Persons, who by the 
Laws of this Realm are required 
to make a Return to such Writ 
of Mandamus , shall make his or 
their Return to the first Writ of 
Mandamus. 

“II. And be it further enacted 
by the Authority aforesaid, That 


thereupon be had in the premises 
for the determination thereof as 
if the i>etitioner had brought an 
action for a false return. 

Sec. 1277. Time of Trial of 
Issue. —If issue shall be joined 
on such proceedings, the same 
shall stand for trial at as early a 
day as the court shall appoint. 

Sec. 1278. Trial. —Such issues 
shall be tried by a jury if both 
parties in writing require it, 
otherwise they shall be heard 
and determined by the court; 
and in case a verdict shall be 
found for the petitioner, or if the 
court upon hearing determine for 
the petitioner, or judgment be 
given for him ui>on demurrer or 
for want of a plea, such peti- • 
tioner shall thereupon recover his 
damages and costs as he might 
have done in an action for a false 
return, to be levied by execution, 
and a peremptory writ of man¬ 
damus shall be granted there¬ 
upon without delay against the 
defendant. 

Sec. 1279. Judgment for De¬ 
fendant. —If judgment shall be 
given for the defendant he shall 
recover his costs of suit, to be 
levied in the manner aforesaid. 

Sec. 12SO. Defend ant's D e 
fault. —If the defendant shall 
neglect to file his answer to the 
petition by the day named in the 
order of the court, after being 
served with notice thereof, the 
said court shall thereupon pro¬ 
ceed to hear the said petition ex 
parte, within five days there¬ 
after, and if it shall be of opin- 
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from and after the said first Day 
of Trinity Term, as often aa in 
any of the Cases aforesaid, any 
Writ of Mandamus shall issue 
out of any of the said Courts, 
and a Return shall be made there¬ 
unto, it shall and may be lawful 
to and for the Person or Persons 
suing or prosecuting such Writ of 
Mandamus , to plead to, or trav¬ 
erse all or any the material Facts 
contained within the said Re¬ 
turn ; to which the Person or 
Persons making such Return 
shall reply, take issue, or demur; 
and such further Proceedings, 
and in such Manner shall be had 
therein, for the determination 
thereof, as might have been had 
if the Person or Persons suing 
such Writ had brought- his or 
their Action on the Case for a 
false Return; and if any Issue 
shall be joined on such Proceed¬ 
ings, the Person or Persons suing 
such Writ shall and may try the 
same in such Place as an Issue 
Joined in such Action on the Case 
should or might have been tried; 
and in Case a verdict shall be 
found for the Person or Persons 
suing such Writ, or Judgment 
given for him or them upon a De¬ 
murrer or by Nil dicit, or for 
Want of a Replication or other 
Pleading, he or they shall recover 
his or their Damages and Costs, 
in such manner as he or they 
might have done in such Action 
on the Case as aforesaid; such 
Costs and Damages to be levied 
by Capias ad Satisfaciendum, 
Fieri Facias, or Elegit; and a 
peremptory Writ of Mandamus 


ion that the facts and law of the 
case authorize the granting of a 
mandamus as prayed, it shall 
thereupon without delay order a 
peremptory mandamus to issue, 
and shall also adjudge to the 
petitioner his costs of suit. 

Sec. 1281. If the court shall, 
upon ex parte hearing, be of opin¬ 
ion that the facts and the law of 
the case do not authorize the 
granting of a mandamus, it shall 
dismiss such petition with costs. 

Sec. 1282. Appeal .—In case of 
an appeal by the defendant the 
court shall fix the penalty of the 
appeal bond necessary to be given 
to stay the execution of enforce¬ 
ment of the order appealed from. 
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shall be granted without Delay, 
for him or them for whom Judg¬ 
ment shall be given, as might 
have been, if such Return had 
been adjudged insufficient; and 
in case Judgment shall be given 
for the Person or Persons, mak¬ 
ing such Return to such Writ, he 
or they shall recover his or their 
Costs of Suit, to be levied in 
manner aforesaid. 

“III. Provided always, That if 
any Damages shall be recovered 
by Virtue of this Act against any 
such Person or Persons making 
such Return to such Writ, as 
aforesaid, he or they shall not be 
liable to be sued in any other 
Action or Suit for the making 
such Return; any Law, Usage or 
Custom to the contrary thereof 
in any wise notwithstanding. 

(Sections IV and V omitted by 
author.) 

“VI. And be it further enacted 
and declared by the Authority 
aforesaid, That it shall and may 
be lawful, to and for the said 
Courts respectively, to allow to 
such Person or Persons respect¬ 
ively, to whom any Writ of Man¬ 
damus shall be directed or 
against whom any Information, 
in the nature of a Quo Warranto, 
in any of the Cases aforesaid, 
shall be sued or prosecuted, or to 
the Person or Persons who shall 
sue or prosecute the same, such 
convenient Time respectively, to 
make a Return, plead, reply, re¬ 
join or demur, as to the said 
Courts respectively shall seem 
just and reasonable; any thing 
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herein contained to the contrary 
thereof in any wise notwithstand¬ 
ing. 

“VII. And be it further en¬ 
acted by the Authority aforesaid, 

That after the said first Day of 
Trinity Term, an Act made in the 
fourth Year of her Majesty’s 
Reign, (Intituled An Act for the 
Amendment of the Law, and the 
better Advancement of Justice ,) 
and all the Statutes of Jeofayles, 
shall be extended to all Writs of 
Mandamus and informations, in 
nature of Quo Warranto, and 
Proceedings thereon, for any the 
Matters in this Act mentioned.” 

Following the statute of Ann, supra, the statute 6 and 7 
Victoria, chapter 67, was enacted, and provided that if the 
prosecutor object to the return to the writ of mandamus, he 
shall move by demurrer as in a personal action, and that 
thereupon the court shall proceed to a hearing, and adjudge 
either that the return is valid or not. If the return is invalid, 
but the writ valid, the peremptory writ shall be awarded, 
and either party to the cause is given the right to prosecute 
a writ of error thereon (Tapping, page 61). In our practice, 
an appeal lies from any final order or judgment of the trial 
court, and so this right of further hearing is preserved. 

The Certificate of Executiou. 

Now, as to the practice followed in this case in the trial 
court. All the authorities are in agreement that there is 
nothing to be done by the defendant to whom a peremptory 
writ of mandamus has issued but to forthwith execute it and 


14 


make his return of such execution to the court issuing the 
writ. Indeed, it is said, before he may be heard to raise any 
question in relation thereto, or to question the propriety of 
the proceeding at any stage, the defendant must show to the 
court, by his certificate, that he has perfectly executed the 
peremptory writ, and how he has so done. At the time of 
filing this certificate, or thereafter, the defendant should 
move to quash the writ if he believes it to be invalid, or im- 
providently issued, and such a motion was filed herein (R., 
p. 16), which motion was argued and overruled and an 
appeal noted. 

The following authorities are cited for this practice: 

Tapping on Mandamus, supra, and also pages 444 
and 445. 

High on Extraordinary Legal Remedies, chapter 10 of the 
Peremptory Writ, section 549, as follows: 

“From the nature and form of the peremptory 
mandamus, as shown above, it necessarily follows 
that there can be, strictly speaking, no such thing as 
a return to this writ, since it admits of no excuse, 
palliation, or denial, but absolutely requires the per¬ 
formance of the particular thing sought and only a 
certificate of obedience to the writ and of what has 
been done in its execution is allowed.” 

Moses on Mandamus, at page 224, The Peremptory Writ, 
as follows: 

“If it be made to appear that a peremptory writ of 
mandamus has been unfairly obtained, it has been 
said that the court have such control over their own 
judgments that the writ will be set aside on motion.” 
People vs. Everett, 1st Caine’s Reports, 8. 


15 


See also Commercial Bank of Albany vs. Canal Commis¬ 
sioners, 10th Wendell, 25, and U. S. ex Rel. Stokes et al. 
vs. Amos Kendall, 5tli Cranch (C. C., D. C.), 163. 

In this latter case, a rule was laid on Kendall, Postmaster 
General of the United States, requiring him to show cause 
why the prayers of the petition exhibited to the court should 
not be granted and why the writ of mandamus should not 
issue, directed to him. He made no answer to the rule on 
the return day, but the day after addressed a letter to the 
chief judge in which letter he claimed that he was not sub¬ 
ject to the writs of the court or to its jurisdiction, by virtue 
of his office, being responsible only to Congress by impeach¬ 
ment. After careful study of its jurisdiction and the facts 
presented to it in support of the petition, the court issued the 
writ of mandamus nisi (p. 190), and he was not heard until 
he had made return. This action was sustained on appeal 
to the United States Supreme Court, 12 Peters, 834. See 
also Weber vs. Zimmerman, 23 Md., 45-55. 

It is error to issue peremptory writ without rule or notice. 

Merrill on Mandamus, section 251, page 316: 

“Where the court grants an order to show cause 
why writ of mandamus should not issue, or issues 
the alternative w T rit, it always fixes the time whereat 
the respondent is required to make a return showing 
his obedience to the writ or his reasons for not obey¬ 
ing, so that he may have sufficient time wherein to 
prepare his defense. Justice requires that one should 
have notice and an opportunity to be heard before 
a peremptory mandamus is awarded against him.” 

Citing Amijo vs. New Mexico, First N. M., 
580. 
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High on Extraordinary Legal Remedies, chapter 10 of 
the Peremptory Writ, section 547: 

“The peremptory writ of mandamus is the final 
or absolute mandate of the court, directing the per¬ 
formance of some official act or duty on the part 
of the respondent, upon his failure to make a satis¬ 
factory return to the alternative writ previously 
granted. It is the final judgment in the proceed¬ 
ings and sustains much the same relation to the al¬ 
ternate writ that a perpetual injunction docs to a 
preliminary or interlocutory injunction, being the 
final assertion of the relator’s rights and of the re¬ 
spondent’s duty. At the common law, the per¬ 
emptory mandamus was granted only in the event 
of the return to the alternative writ being held in¬ 
sufficient upon its face * * 

Section 548: 

“In its form and general features, the peremptory 
mandamus differs only from the alternative writ in 
the omission of the alternative clause, substituting 
, therefor a peremptory and absolute command, against 

which no cause can be shown. And it is a well 
settled principle that the peremptory writ must con¬ 
form strictly to the alternative mandamus, being 
necessarily limited as to form by the terms of the 
alternative writ. In other words, the courts are 
powerless to award a peremptory writ of mandamus 
in any other form than that fixed by the alternative 
writ.” 

Section 550: 

“Before the peremptory writ will issue, the relator 
is bound to satisfy the court that there is a clear, 
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legal duty incumbent upon the respondent, to com¬ 
ply with all the requirements contained in the alter¬ 
native writ. But where the facts upon which the 
alternative mandamus is based have all been passed 
on by the court, and they are not denied or ques¬ 
tioned by the return, the return will be deemed in¬ 
sufficient, and the peremptory writ will be ordered 
forthwith. It is to be observed, however, that a per¬ 
emptory mandamus is never granted upon an in¬ 
complete record, and where the proceedings upon the 
alternative writ remain incomplete, it will be with¬ 
held until the whole record is brought before the 
court.” 

Section 552: 

“The person against whom a peremptory writ is 
sought, should always have an opportunity of being 
heard, before such final relief is granted against them, 
and it is error to issue a peremptory mandamus upon 
an ex parte application.” 

Commercial Bank of Albany vs. Canal Commissioners, 
10th Wendell, 25: 

“The petition for a mandamus is an ex parte pro¬ 
ceeding, and if it makes a prima facie case the court 
awards an alternative mandamus. This brings the 
defendant into court, and he must answer the writ, 
either by showing that he has performed the act re¬ 
quired to be done, demurred to the writ, which de¬ 
murrer, if sustained, puts an end to the application, 
or make a return denying the allegations of the writ, 
or setting up a new matter constituting a defense 
to the relator’s claim. 

“This mode of proceeding was entirely ignored by 
the counsel and the court in this case, and a per- 






emptory writ of mandamus was issued upon a mere 
ex parte petition of the relator, without giving the 
defendant an opportunity to show cause why it should 
not issue. This is error. 

‘‘Facts .—The relator stated in his petition that he 
was duly and legally appointed sheriff and that he 
presented his bond as such to the clerk of the county 
court, who refused to approve the same, demurrer 
was filed and overruled, and thereupon leave was 
asked to answer the petition, which w r as refused, and 
upon motion of the relators peremptory mandamus 
issued and appeal was taken and thereupon the court 
expressed the opinion above stated. * * *” 

Moses on Mandamus, page 222—the Peremptory Writ: 

“It seems that the peremptory writ may, where 
the moving papers preclude the possibility of any 
valid excuse being consistent with the facts contained 
therein, be issued in the first instance, and without 
the previous issuing of an alternative writ.” 

Citing Hawkins vs. Sencerlox, 2 Minn., 344. 

Knox Co. vs. Aspinwell, 24 Howard (U. S.), 
376. 

“This however, can only be done where both par¬ 
ties have been fully heard, and upon motion for a 
rule for a mandamus, and there is no dispute about 
the facts, and the court is perfectly satisfied of the 
propriety and legality of compelling the perform¬ 
ance of what is asked.” 

The People vs. Board, 27 N. Y. Reports, 378. 

Cray’s Practice, 286. 

This court, in the case of U. S. ex ret. Holzendorf vs. Hay, 
20 App. D. C., 576, has declared what the procedure is. In 
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that case the petitioner sought the writ of mandamus against 
the Secretary of State to compel him to institute proceedings 
for the recovery of damages from the Empire and Em¬ 
peror of Germany. The trial court refused to lay a rule, 
and an appeal was noted. Judgment of the lower court 
was affirmed, and in the course of its opinion this court said, 
page 579: 


“In accordance with what we apprehend to be the 
real legislative intent, apparent in section 1274, we 
are of the opinion that the word ‘may’ was used 
therein in its permissive sense. The entire chapter 
of the Code deals with practice or procedure, a sub¬ 
ject that from its very nature, must ever be left, in 
most of its details, to the judicial discretion. Section 
1274 was intended to lay down a general rule of 
practice for the protection of defendants from hasty 
and ill-advised action in such cases, and to that ex¬ 
tent is mandatory: the defendant must have notice 
and opportunity to be heard before the peremptory 
writ can issue.” 


It is the invariable practice in the Federal courts to follow 
this procedure. 

Fairbanks, assignee, vs. Amoskeag National Bank, 30 
Fed., 602, by Colt, judge, holds as follows: 

“I am satisfied that the motion to quash must pre¬ 
vail, upon the grounds, first, of want of notice on 
the part of the defendants; and, second, because the 
writ is irregular in form, it being a compound writ 
of mandamus and certiorari. These two objections 
are so clear on reason and authority that it is unneces¬ 
sary to enlarge upon them. 
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“The rule is well established in this country that 
no peremptory mandamus shall issue without notice 
in some form to the defendant, or a waiver of notice 
by an appearance. The wisdom of this rule is well 
illustrated in this case; for surely this court ought 
not to command a judge of the district court (assum¬ 
ing it has the power in such a case) to do that which 
he says would be false, without notice to him, and 
opportunity to be fully heard:” 

See also U. S. ex rel. Clark vs. New Orleans, 17 Fed., 
483-4; Board of Commissioners of Knox County vs. Aspin- 
wall, 24 Howard, 184-6; Insurance Company vs. Adams, 9 
Peters, 571. 

This practice is almost invariable in the States. Weber 
vs. Zimmerman, supra, and Brosius vs. Reuter et al., 1 II. 
and J., 480, establish it in Maryland. In the latter case 
the court said, page 481: 

“The court think the regular way is to obtain a 
rule from the court on the party to show cause, &c. 
This was the practice in the case of Runkel vs. Wine- 
miller et al., Hair. & McIIen., 429. The party is 
not bound to take notice of any ex parte notice to 
appear, &c. 

♦ * * * * * * 

“At the next term (October, 1804), at the first day 
of the term, the defendants not appearing in person, 
or by counsel, the rule was made absolute, and a man¬ 
damus ordered. There was proof of the service of the 
rule on each of the defendants; and other affidavits, 
&c., were filed.” 
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In like manner, New York, in Albany Water Works vs. 
Albany City Court, 12 Wend., 292; People vs. Canvassers of 
McKinney, 9 S. W., 157; Wisconsin, in State vs. Mills, 27 
Dutchess County, supra; Texas (by statute) in Cromley vs. 
Wis., 403, have held it to be error to issue peremptory man¬ 
damus without rule or notice. 

See also State vs. Harrington, 78 Neb., 395; Johnson vs. 
Glascock, 2 Ala., 519; People vs. Turner, 1 Cal., 143; Board 
of Police vs. Grant (Miss.), 47 Am. Dec., 102; Weaver vs. 
Toney (Ky.), 50 L. R. A., 105-7. 

Conclusion. 

It is obvious from the foregoing that the position of the 
appellant is that he has been deprived of any opportunity to 
present, in this or any other court, such views of the law 
as he entertains governing the shipment into the District 
of Columbia of an article of food which is, as a matter of 
common knowledge, put to widespread and various uses 
by all the citizens of the community, a large portion of whom 
are without ability to protect themselves from the many 
diseases for which cream proves so ready a carrier and so 
fertile a culture: The proper and most effectual means of 
prevention being a matter of grave discussion among even 
that small percentage of citizens who have devoted years of 
study and investigation to the subject. 

By the issuance of the peremptory writ in this case, cream 
which has not been shown to be the product of tuberculin- 
tested cattle is admitted to the markets of the District of 
Columbia and the Health Officer of the District is denied 
the right of presenting to the court any of what he con- 
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ceives to be legal reasons for his refusal to grant the permit 
in the first instance. True, the petition in this case sets forth 
that it is the opinion of some individuals that the “tuberculin 
test” is ineffectual, but it has not been alleged that such test 
is in anywise harmful or injurious, and while it is respect¬ 
fully submitted that this is not the proper time or place to 
discuss the merits of the test, it is respectfully submitted that 
not only is it error to grant any peremptory writ without 
affording the respondent opportunity to be heard, but that, 
in a case of this nature, the error is peculiarly grave and its 
effects so far-reaching as to be incurable if there be any legal 
reason whatsoever for the exclusion from our markets of 
dairy products which have not been produced by herds first 
successfully tuberculin tested. 

Respectfully submitted. 

FRANCIS H. STEPHENS, 
ROBERT L. WILLIAMS, 
RINGGOLD HART, 

Attorneys for Appellant. 
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